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TT was after the moſt mature conſideration of the caſe, : 
that the Lord Auchinleck, Ordinary, pronounced his (H, {n+ 
interlocutor upon it, Finding, from the tenor of the 7 * | 
© diſpoſition granted by Andrew M- Lay to John Lid-,_., , tobe 
del, joined with the amount of the price, not being . &. 
© quite twenty years purchaſe, in the 1737, there is ſuffi- K , 
cient evidence that Andrew NM.Lay did not intend to Q U 
make a fale of his lands, but only to obtain à delay of 7 5 — 
__ © diligence from John Liddel his creditor; and therefore, & 3 Mag. 4 
that the clauſe, by which the lands are declared to be. „ 
-« irredeemable, in caſe M'Lay did not pay up this debt 9. 4 
to Liddel within the time limited, is to be confidered Lu po Oh. 
© as penal; and that ir is competent to the puriuer, as | q{ 
Ee do | A in * 
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+ Againſt this Mace e defender, Me Digzdev- 
claimed, and iftſiſted, 1 , To have it found, that the 
diſpoſition was abſolute, and the lands now irredeemable; 
bil At leaft, 240, That he could not be accountable! for 
one rents fince Martinmas 1742; and that the lands 
25 a only be taal by payment of the ſuins due at 
tha” term. The defender's argument, on both-theſe- 
| pang. was fully anſwered -by+the purſuer; and your: 
ordſhips,” on tfie th of July current, were n to- 
adhere to the Lord Ordinary's interlocutor. . 
The unanimity with which this judgment was pro- 
Hat? and the clearneſs of the ſecond, as. well as the 
firſt point in his favour, made the reſpondent appre- 
hend, that your Lordſhips would have had no further 
trouble i in this matter: However, lie has found himſelf 
diſa pointed by the defender's reclaiming as to the ſe- 
Ay point, and ſtill inſiſting that he- mould not be 
found accountable for the rents of the lands ſince Na 
tinmas 1 For | 
In the Aaſtrerd it i unneceffary ES Belg the titles 
and facts particularly ſtated in the former era eſpe- 
cially: as the ſubſtance and import of them is abridged in 
the interlocutor above recited, and- the whole will be 
, ell remembered by your Lordſhips. | en 
It is however proper to notice, that, by the es 
words of Andrew M*Eay*s diſpoſition to John Liddel, it 
ib proved, That the ſole cauſe. of granting that deed was 
the avoidingthe expences and accumulations conſequent 
upon LiddePs obtaining an adjudication of the lands, for 
which purpoſe he had already raiſed a ſummons of adju- 
dication. It is manifeſt" therefore; that M*Lay had not 


the” leaſt intention to fell or atenate his lands; but was 
TIA obliged. 


) 
*pbliged;to; grant that Abele in ſuch terms as his cre- 
ditor preſcribed, in order to avoid the effect of rigorous 
diligence, and in hopes that he would be able to clear the 
debt, and preſerve the property at his lands. 
Another fact your Lordſhips will have in view : hame- 
ly, that from the proof which was adduced of, the rental 
of the lands, both old and new, it clearly appeared, that 
the extent of the debt, in the 1742, Was far ſhort af the 
value of the lands, and that the rent. did then exceed the 
intereſt in near one-third ; and that in later years, by 
the death of Janet Adam the liferenter, the free rent has 
exceeded the intereſt in more than a third, or about 3. 
45. 24. Sterling; {6 that, if the petitioner were to pre- 
vail in bis preſent, demand, the tendency, of it would be, 
to put that exareſcent. rent in his pocket for above twen- 
ty years paſt, without any juſt cauſe; and, at the ſame 
time, to keep up his debt as it ſtood in the 1742; as a 
charge upon the reſpondent :: ſo that he would, in effect, 
draw near double payment of that debt. 
Theſe circumſtances being conſidered, the reſpondent 
apprehends your Lordſhips will be ſatisfied, . there is no 
ground in law or equity for altering that part of. the in- 
terlocutor complained of. The clauſe. of aſſignment to 
the mails and duties recited in the petition, cannot poſ- 
ſibly avail the petitioner. The deed itſelf was drawn as 
the creditor. thought fit to have it; and that clauſe was 
made conliſtent with the reſt of, the deed, which contain- 
ed the uſual words of à diſpoſition, and declared the 
lands irredeemable after. Martinmas 1742. In correſpon- 
dence thereto, the aſſignment to the rents was made t 
be, to the extent of the annualrents preceeding Martin- 
mas. 1742, and abſolute after that term. The whole 
deed therefore muſt either ſtand: or fall together; and if 
the petitioner's argument, from the aſſignment. to the 
rents, were good, it would necellarily go the length to 
LINGO * ſupport 


ſupport the diſpoſition 40 at abſolute and irredeemable 
right; whereas it is now fixed and determined, that It is 
truly no mort than à right in ſeeurity, containing a pe 
nal irritaney, purgeable at any time before declarator. 
Taking the matter on this footing, as it is now eſta- 
bliſhed, the unavoidable conſequence ſeems to be, that 
the right muſt, at tliis day, be held of the fame nature as 
it was in the period between the 173 and the 1742. 
is admitted, that, during that period, the creditor v 
only intitled to draw his annualrents out of the rents; 
and if he drew more, was accountable for it: And it is 
only upon the ſuppoſition that the right did not change 
its nature in the 1742, but ſtill continued a ſecurity; that 
the lands are at all capable of being redeemed. If then 
the irritancy, being evidently penal, cannot prevent the 
redemption, without being forecloſed by a declarator, or 
be ſuſtained to forfeit the debror of his property of the 
lands, neither can it be allowed the effect of im — 
upon the debtor the forfeiture of any part of the ſurplu 
rents. 5 | TTY | Derne 0 3373 387 ÞrITE an 
Again, it is a fixed point, that no ſale for an adequate 
price was agreed on between the parties; and there“ 
ore no argument can be drawn to this caſe from that 
of a true and fair ſale, where a right of redemption, li- 
mited to a certain term, is yielded ex pratid by the buyer 
to the (eller. And if it cannot be pretended that a ſale 
was concluded, as little can it, with any ſhadow of rea- 
ſon, be alledged, that, by this diſpofition, the ſecu- 
rity was, after the 1742, converted into the nature of a 
proper wadſet. The whole tenor of the deed ſhows the 
direct contrary; and can admit of no medium between an 
abſolute ſale and à continuadion of the ſecurity upon 
its original footing,” until altered, and the redemption 
forocloſed by à declarato r. 
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oF lands redeemable. by the. debtor? payment ofthe 


principal ſum and annualrents, ſo, long as chere. 
tion was compętent ; and as it is {till. ound competent, 
the ſame rule muſt ſubſiſt, ot the lands being redeemable, 
ed payment of what hall be found due of the,prin- 
| and Wer after, eee the rents up- 
by. the en&dugre „ bo: Wenn eit mb 
Had the caſenbeen neyerſed, and, the petitioner haen 
meg 8nd the debtor for payment of his debt, or 
to have N irritancy declared, be could — racy 
more than, ſuch a balance, ſuppoſing the rents to have 
exceeded the annualrentss or, i the rents ſell hort ot the 
unualrents, he certainly, would have been, iatitled to 
hare demanded whatever was unpaid of his debt. There 
is nothing in the diſpoſition expredied,, or implied, chat, 
in this, laſt, caſe, could have obliged 7 petitioner: to 


have taken the rents in ſatisfaction of his annunlrents, 
wadſet; but, on the contrarys 


as in the caſe of a pro 


by the expreſs tenor of the clauſe of redemptions. the 
petitioner muſt have paid up the full annualrents. The 
tendency of the peticioger's, argument therefore is. to 
create a moſt uſurious contract, by which he weula put 
ſurplus rents in ere when they happen to 
exceed, the annualrents; but, if theꝝ fell ſhorts. would 
oblige the dehtor io make up the deficiancy. . tf 
Ihe petitioner being ſenſible of the — con 
vertin this diſpoſition, into ſuch an, anomalous night as 
could 2 his purpoſe, has regourſe, in the legond place, 
toa plea of bona fidei and contends, That, his ſathet having 
obtained from the ſuperior a charter of cheſe land as bora 
ably and, irredeemakily,, and the Petitioner, himſelf. having af- 
terwards obtained a precept of claſe conſtaj, withaut any 
Wen of a reverſon; theſe circumſtances put both fa- 
er and ſon in bona fide, to confiderthemitires as irredeem- 
able 
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But, $6 chle-ar atone, it e ee mei That}. Bod 
the/petitioner's owuſhowing, the charter his father obtain- 
ed proceeded on the exprets recital of MLay's diſpoſiti- 
on in queſtion, and the precept of clare was granted to 
connect᷑ with that charter and diſpoſition : Both father and: 
ſon therefore muſt be preſumed to have known, that their 
right was only a ſecurity, and ſtill redeemable, agreeable 
— the original clauſe of redemption, that is, Upon treceiv- 
| NT —— of their debt, either out of the proceeds of 
the bject or otherways, while-no-declarator of irvitancy. 
Was — They are not therefore to be conſidered as 
on a ſimilar footing with thoſe Who have poſſeſſed on a 
right apparently good, but which comes to be e 
1 lome ground before utterly unknown to them. 

-24o, Suppoſing the petitioneror his predeceſſors to have 
actually miſtaken the nature of their own right, it would 
not be a ſufficient cauſe for depriving the reſpondent or 
his cedent of the benefit of thoſe rents, by ſuppoſing their 
plea of a' bona fide — at leaſt to the extent it is now 
pleaded. If the right upon which poſſeſſion is had, is liable 
to a legal objection or nullity, ignoruntia juris non excuſat; 
according to wht is laid down by Lord Stair {Book 2. tit. 
. 6. 24. ), v here he refers to the caſe of Grant, obſerved 
by Durie, 16th Nov. 1633, and thus abridged in the dictio- 
nary e A wife's right in lands, conſtituted by infeftment, 
taken in terms of her contract of marriage, is ſo effet᷑tuü- 
ally extinguiſhed by the huſband's death within year 
44nd day after the marriage, that it does not afford her e- 
ven a colourable title of a bn fide poſſeſſion, to make 
© frutbus perreptos et conſumptos ſues; though the infeftment 
* roceeded upon a new right granted to the huſband by 

Bis ſuperior, and contained no clauſe bearing delasien to 
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And 3, The ner totally the 
inciple upon which a bona fide conſumption has been al- 
d to defend againſt repetition of rents, when he endea- 
vours to apply that plea to ſupport his preſent demand. 
Equity has ſuggeſted the hardſhip of obliging one NhO 
has poſſeſſed and conſumed the rents and — of a ſub- 


ject, believing it to be his own pro ng repeat thoſe 
rents to the perſon . afterwards inſtructing a table 
one who 


right. But that does not apply to the caſe o 
s upon a right, which, by its own nature, is found 
to be extinguiſhable, and is by intromiſſion actually ex- 
tinguiſhed, ſo as to prevent the 2 ting the 
rents in extinction accord nen. Perhe po or under a 
right of this laſt kind, can complain of no — when 
he is not obliged to repeat the rents, but they are only 
2 in ſolutum of the debt for which his right was gran; 
ſuch imputation, if he can be ſaid to ſuffer any 
loſs, — An he has actually received his payment, it is no 
other loſs than every bona poſſeſſor, under a 
right of property ſu may ſuſtain, when it is 
reduced, namely, The loſs of the price he paid for ſueh 
right. The debt in the one caſe is equivalent to the price 
in the other; and there can be no equity in ſuffering a 
creditor, merely becauſe he erroneonſly ſuppoſed himſelt a 
proprietor, not only to enjoy the rents of his debtor's ſub- 
but alſo to take full payment of his debt in the ſame 
manner as if he had not enjoyed thoſe rents. This would 
truly be not ſimply defending him againſt repetition of 
rents he had conſumed qua proprietor, but, in effect, giv+ 
ing him aright to ſue for, and exact, gun 1 a double 
payment at the expence of the debtor. 
3 — this juſt diſtinction, cork mean 
iy found, that although duns fide fader ſaves from repetition: of 
the truits, yet it does not fave from extinction of any ex- 


e right in ch pſlſr's geg by application 


of thoſe fruits. Thus; in 14 N after * 
abeileguhfhheing veſtricted to n fecuriry, your” Lordmips 
have, in ſundry caſes; found that the rents intromitted 
With aftrrexpiby of the legal, and while the adjudger or 
F "i hid2diiporige) bona fide, conſidered himſelf as proprietor, 
and unaccountable, did nevertheleſs impute in extinction 
of the debt adjudged for. This in partieular was ſo fund 
in a caſe obierved by Lord Kaims, Jan. 17, Walker 
contra M. Pherſon. The like judgment was given June 20. 
17a, Rutherford contra Crumbie. And Feb. 1732, Bal- 
four contra Wilkieſon. And in n vaſes collected _ the 
eee Vol. z. P. 17. 
. _ Your Lordſhips have likewiſe rise the m0 principle 
- tothe queſtions relative to other ſecurities than adjudica- 
tions: Thus, in a caſe determined in December 1760, be- 
tween the heirs of William Seller and David Wilſon; Mr 
Seller having prevailed in getting a diſpoſition reduced, 
under which Wilſon? 's predeceſſor had poſſeſſed a tenement 
in Edinburgh for a great many years, ex capite inhibitionis, 
Milſon thereupon inſiſted on an heretable bond, which 
ſtood in the perſon of his predeceſſor prior to the inhibiti- 
on, as ſtill a ſubſiſting debt; but your Lordſhips found the 
ſum in the ſaid heretable bond extinguiſhed by Wilſon and 
his predeceſſor's intromiſſions with the rents, notwith- 
ſtanding the plea of hong fide poſſeſſion. 
And to come ſtill nearer the preſent caſe; a perſon hav- 
6 ing 57 money, and granted a ſecurity to the credi- 
tor, by diſponing lands in the form of an abſolute diſpoſi- 
tion, taking at the ſame time a back- bond, declaring that 
the lands ſhould: be redeemable within a certain limited 
ſpace, by payment of the money: redemption was found 
competent at any time before ogy cr notwithſtanding 
that the term limited was paſt; this being a pactum legis 
commiſſurie in pignoribus : — from the caſe as obſerved by 
ms 8th July 1636, Cleghorn, it appears, that the Lords 
appointed 
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And in 8 caſe of the like kind, where the di 


tion was qualified by a back- bond and right of vevefſion 


within a limited time; but the circumſtances ſtill more 


favourable for the creditor, and more like to a cbnditio- 


nal ſale for an adequate price; the Lords ſtill found the ir- 
ritaney purgeable before declarator, upon payment of the 


debt, the creditor finding caution to compt and reckon for 


his intromiſſions with the rents; 23d Feb. 1699, Kintore 
contra Ramſay: Many other caſes might be quoted to the 
ſame pürpoſe; and, ſo far as the reſpondent can diſcover, 


there is no caſe where the irritancy of a right of redemp- 


tion in a contract of the preſent kind, was kept open as 
penal, and the creditor was not likeways obliged, to ac- 


. . count for all his intromiſſions with the Ee or rs 


them in payment. 
The reſpondent, upon the whole, humbly hopes, FF has 


tus ſatisfied your Lordſhips, that the ane per 
fectly conſiſtent both with principles —_— and 
he hopes to be 20 for tinking his« 


wers full, as the 
rents in, ee n will amount to a Peet conliderable 
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